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IN THE 
UNITED STATES COURT OF APPEALS 


FOR' THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,303 
CAROLYN R. BIBEAU, Executrix of the 
Estate of Lionel Robert Bibeau, Deceased, 
Appellant, 
vs. 
NORTHEAST AIRLINES, INC., 


Appellee. 


— 


Appeal from the United States District 
Court for the District of Columbia. 


Deen EE! 


BRIEF FOR APPELLANT 


2S 


QUESTIONS PRESENTED 


He Whether or not the trial court abused its 
discretion in overruling the objections to the Recommendation 
of the Pretrial Examiner. 

Fae Whether or not the action of the trial court 
in overruling the objections to the Recommendation of the 
Pretrial Examiner constituted a denial of due process to 


the appellant herein resulting in the dismissal of her 


action through Local Rule 13, United States District 


Court for the District of Columbia. 


STATEMENT PURSUANT TO RULE 8 (4) 


Pursuant to Rule 8 (d) of the General Rules of 
this Court, counsel for appellant states to the Court that 


the pending case has not previously been before this Court 


under the same or similar title. 
JURISDICTIONAL STATEMENT 


This is an appeal by plaintiff, CAROLYN R. BIBEAU, 


as Executrix of the Estate of her husband, LIONEL ROBERT 
BIBEAU, deceased, from the dismissal of the action for 


wrongful death pursuant to Local Rule 13 (a) of the 
| 
Court below. The Court below had jurisdiction of the 


cause under and by virtue of Title 11-306, D.C. Code of 


Laws, as amended. Jurisdiction of this Court iis founded 


on Title 28, U.S. Code, Section 1291. 


REFERENCES TO RULINGS 


eee eee 


The order of the Clerk of the Court below, dated 


October 7, 1968, dismissing the action pursuant to Rule 

13 is found at page 7 of the appendix. The recommendation 
of the Pretrial Examiner, dated March 7, 1969, denying 
plaintiff's motion to reinstate is found at page 19 of 

the appendix. The order of District Judge Matthew F. 
Maguire, dated April 2, 1969, overruling plaintiff's 


objections to the recommendation of the Pretrial Examinerand 
dismissing the action is found at page 21 of the appendix. 
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STATEMENT OF THE CASE 


This is an action by the plaintiff, as Executrix of 


Lionel Robert Bibeau, deceased, who was struck and crushed 
as the result of careless operation of a motorized mail 

cart which was owned, operated and controlled by the de- 
fendant, NORTHEAST AIRLINES, in a passageway in the mail 
handling section of the airport terminal at the National 
Airport in Washington, D.C. Another cart owned by UNITED 
AIRLINES which was parked in the passageway was also in- 
volved in that it struck the decedent after being propelled 
by the first cart. The accident occurred on April 12, 1963. 
Bibeau suffered serious and painful injuries and lingered in 
a hospital in the District of Columbia for two weeks before 
he died on April 27, 1963. The decedent was 35 years of 
age and is survived by his wife, CAROLYN R. BIBEAU, korn 

May 7, 1933,' and two infant children, RICHARD ROLAND BIBEAU 
born November 18, 1959, and LYNN ANN BIBEAU born November 9, 
1962, respectively 3 1/2 years old and 6 months old at the 
time of their father's death. The decedent was an employee 
of the United States Post Office, engaged in its business 

at the time of his death, and was, with his family a resident 
of the District of Columbia. 


Action was instituted against Northeast Airlines 


= 


and against United Airlines on April 7, 1965. United 
Airlines was added as a party defendant because it was 

not known at that time which Company was the pooaee owner 
of the cart that was being driven at the time of the acci- 
dent. The action was subsequently aiscontsaued as against 


United Airlines in consideration of a nominal ;sum of $1250.00. 


Continuance of the action against Northeast was specifically 
reserved. 

In connection with the prosecution of this matter, 
a local Washington attorney, Warzen E. Miller, with offices 
at 810 - 18th Street, N.W., Washington, D.C. 20006, was 


retained on behalf of the plaintiff. As 4 1/2 pages of 


docket entries show, this action was very extensively 


and intensively litigated. The very nature of the case 


required considerable expenditure of time, energy and money 
| 
in investigation prior to taking of depositions. Many 


motions were made on both sides including a motion by 


the defendant NORTHEAST to dismiss the Complaint which 
| 
was subsequently withdrawn, only after preparation of 


extensive opposing briefs and papers. Interrogatories 


were prepared and served by both sides including briefs 
and counter-briefs. Extensive depositions were taken 
on both sides of 11 witnesses totalling hundreds of 


pages. A number of documents were produced |and examined. 
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In the course of the litigation, a motion to dismiss the action 
by the defendant United Airlines was denied after preparation 
and filing of exhaustive opposing briefs and papers and oral 
argument before the Court. 

Although a notice of deposition by the plaintiff 
was issueé for the taking of the Geposition of Paul H. Hatcher, 
operator of the cart, this deposition was never taken due to the 
fact that Hatcher left the jurisdiction and difficulty was ex- 
perienced in making arrangements for his appearance. This con- 
tributeé considerably to the delay. However, as was stated to 


the Court below, in the event this action is reinstated, plaintiff 


is willing to proceed to trial without this deposition. It 


should be odserveé that this case was dismissed by the Clerk 
under Rule 13 on October 7, 1968, without the required prior 
notice to plaintiff's attorney being made by mail. 
PLAINTIFF'S PORMER ATTORNEY WAS ALSO 
SIMILARLY INVOLVED IN TWO OTHER RECENT 
RULE 13 CASES IN WHICH HIS CLIENTS COM- 


PLAINTS WERE DISMISSED FOR LACK OF 
PROSECUTION 


_ PROSECUTE 
It is a crucial fact herein that plaintiff's 
former attorney, Warren E. Miller, was also attorney for 
the plaintiff in at least two other cases pending in the 
Court below which were dismissed under Rule 13 for failure 
to prosecute. These cases are Barna_v__ Bonham, Civil No. 


3096-1964, case dismissed under Rule 13 on May 15, 1967; 


and Curtiss v Harrison Electrical Contractors, Civil No. 


Curtiss v_ Harrison bec. 
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830-1964, case dismissed under Rule 13 on Sees? 1, 1965, 
and after being reinstated was dismissed again under Rule 
13 on May 9, 1966. The Court is respectfully requested 
to take judicial notice of the foregoing. ! 

On January 30, 1969, plaintiff's present counsel, 
Robert J. Skahan, with offices at 1430 K Street, N.W., 
Washington, D.C. 20005, District of Columbia, was duly 


substituted as attorney for the plaintiff in place and 


stead of Warren E. Miller. Mr. Skahan immediately 


proceeded to move to reinstate this case. In support 


| 
of the said motion to reinstate, an affidavit of Warren 


E. Miller, plaintiff's former counsel, was obtained and 
submitted. It should be noted that this affidavit states 
that no warning of the impending dismissal by the Clerk was 
given to Mr. Miller as required under Rule 13, thus giving 
the plaintiff no opportunity to take such steps as would 
be necessary to prevent the threatened citenieste 


The motion by plaintiff's new counsel to reinstate 


and to vacate the notice of dismissal was denied on the 


recommendation of the pre-trial examiner dated March 7, 
1969. Thereafter objections to such recommendation 
were duly filed by Mr. Skahan. Argument on the objections 


was had before Judge Matthew McGuire on April 2, 1969, and 


e 
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the cause was marked dismissed under the date. 

Note: The Court's attention is respectfully 
directed to the unusual circumstances herein. The attorney 
involved in the alleged default herein is the same attorney 
who represented the plaintiffs in two other cases which have 
been dismissed under Rule 13. Mr. Miller,who is 69 years 
of age (Martindale-Hubbell Law Directory), apparently has 
been handicapped and ill for some time and has been phy- 
sically disabled due to glaucoma and was otherwise "a 


poor surgical risk" (p. 8, Appellant's brief on appeal 


to this Court in Barna v_ Bonham, No. 22,700). The 


Gisabilities and neglect of the unfortunate Mr. Miller 
should not be visited upon the widow and infant children 
who are wards of this Court. The defendant Northeast 
Airlines should not be made the beneficiaries of an 
attorney's neglect, if any, and in effect be granted 

a gratuitous release of a death claim that could be 
worth several hundred thousand dollars, all at the 


expense of a widow and her infant children. 


x 


SPECIAL CIRCUMSTANCES HEREIN 
REQUIRE THAT THE ORDER OF THE 
COURT BELOW DENYING THE MOTION 
TO REINSTATE AND DISMISSING THE 
ACTION BE REVERSED AS AN ABUSE 
OF DISCRETION. THE DEFENDANT 
HAS NOT BEEN PREJUDICED AND 
SHOULD NOT BE PERMITTED TO 
PROFIT AT THE EXPENSE OF AN 
INNOCENT WIDOW AND CHILDREN 


A dismissal without prejudice in this case is 
tantamount to a final dismissal of the claims herein since 
the statute of limitations would have run. The history 


of this case shows that there was a serious and continuous 


| 
intent to litigate these claims to a final conclusion with 


the expenditure of considerable time and expense on behalf 


of plaintiff. If there was any inattention or | failure 
with respect to the prosecution of the case (which is 


not conceded), it was the failure of plaintiff's counsel 


of record, Warren E. Miller, and not of the widow and 
children who are entitled to their day in Court and the 


trial on the merits of their substantial claims for 


damages for the wrongful death of the husband and father, 
Lionel Robert Bibeau. No prejudice was shown, nor can 


be shown by the defendant, if this case is reinstated. 
As wards of this Court, the children are entitled 
| 


to its special protection and to the correction of a mani- 
fest injustice. If there was a neglect by the plaintiff's 
| 


former attorney, Warren Miller, justice is not served by 
=e 


punishing the widow and children, and in effect, bestowing 
upon the defendant, a2 free gift of a release from a sub- 
stantial wrongful death claim. 

The Court below not only abused its discretion 
ané failed to protect the interests of its wards but im- 
posed the penalty not upon "offending counsel" but upon 
the innocent infant clients. It is interesting to note 
that Local Rule 13 has again been amended by the District 
Court, just as late as April 21, 1969, and as published 
in the Daily Washington Law Reporter for April 28, 1969, 
reads as follows: 

"ORDER 

It is this 21st day of April, 1969, 

Ordered that Local Rule 13 of the Local Rules 

of the United States District Court for the 

District of Columbia be amended by adding 

a new subsection (d) as follows: 

(a) When a case has been dismissed because 
of inexcusable neglect or other dereliction of 
counsel and is reinstated by the Court to pre- 
vent unfairness to a litigant, the Court grant- 
ing the Motion to reinstate shall refer the 
matter involving the delinquent, or offending 
counsel to the Committee on Admissions and 
Grievances of this Court for appropriate action, 
citing the circumstances of the dismissal and 


subsequent reinstatement. (C-45, 21 Apr. '69)." 


In Rankin v Shayne Bros., Inc., 280 F.2d 55 


(C.A. Dist. of Col. 1960), this Court reversed an order 


of dismissal for lack of prosecution where the attorney 
for the plaintiff had been ill and incapacitated. 

This Court, on other occasions, also granted 
relief under analagous circumstances. In Bridoux Vv 
Eastern Air Lines, Inc., 93 U.S. App. D.C. 369, 214 F. 2d 
207 (1954), a motion had been made by an alien to vacate 
a default judgment against him in the amount of $160,000.00, 


ana to reinstate the action for trial on the merits. The 


District Court denied the requested relief, and the appellate 


court reversed, stating: 


"Since courts universally favor trial on 

the merits, slight abuse of discretion is 
refusing to set aside a default judgment is 
sufficient to justify a reversal of the order." 


In Williams v Capital Transit co., 94 U.S. 
App. D.C. 221, 215 F. 2a 487 (1954), this court affirmed 
the action of the District Court in setting aside a default 
judgment and in quashing service of process, nolding such 
a motion was proper and timely even though filed three 
years after the purported service of process. . 
In Lafferty v District of Columbia, 107 U.S. 
App. D.C. 318, 277 F. 2d 348 (1960), a proceeding on petition 
to review and expunge a decree adjudging the petitioner to be 
| 
of unsound mind, was involved. The District Court rendered 


judgment adverse to the petitioner. On appeal, this Court 
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reversed, holding that the petitioner's Gelay of some two 
and a half vears in instituting the proceedings for review 
of the decree adjudging him to have been of unsound mind 
after he learned of the decree which was entered without 
his having been afforded the required statutory notice of 
the hearing, did not, under the circumstances, constitute 
unreasonable delay or a ground for denial of the requested 
relief. 

A similar order was also reversed in Sykes _v 
United States, 290 F. 24 555 (C.A.9, 1961),in which the 
Court said: 

"The excuses of counsel for not pressing the 

case are not too good, but there is no evi- 

dence of intent to abandon the case. And 

the policy of the law is to try 

cases on their merits. Dismissal is what 

counsel deserves. The client deserves a 

little better. We hold, therefore, that 

the trial court's discretion was improperly 


exercised.” 


See also Field _v_American-West Afican Line, 


Inc., 154 F. 2d 652 (C.A.2 1946). 


In Barber v_Turberville, 94 U.S. App- D.C. 
335, 218 F. 2d 34 (1954) an attorney's failure to answer 
one of two cases given him by his client, resulted in a 
default judgment against the client in the sum of $10,000.00 


on a charge of criminal conversation. The District Court 


refused to vacate the default. On appeal, this Court 


reversed, stating: 


"That the defendant personally was not negligent 
in the protection of her interests seems clear 
from the facts recited. In situations such as 
are here disclosed, the courts have been reluc-— 
tant to attribute to the parties the errors of 
their legal representatives." 

| 

It is to be noted also, in Barber, supra, that 


although Judge Prettyman dissented, in the very next case 
which considered the subject, namely, L.P. Stewart, Inc., 
v Matthews, 117 U.S. App. D.C. 279, 329 F. 2d 234 (1964), 
petition for rehearing en banc denied March 9, 1964, which 
was some 10 years after the decision in Barber, supra, 
Judge Prettyman was with the majority in affirming the 
District Court's action in reinstating a suit which had 
been dismissed for want of prosecution, and in holding 
that the trial court cannot abuse his disczetion| in 


thus reinstating the suit some two years later under 


the rule authorizing relief for any other reason justi- 


fying relief from operation of a judgment, where personal 
problems of counsel had caused him to grossly neglect a 
diligent client's cause and to mislead the client. 


To the same effect, see In Re Cremida': Estate, 


14 F.R.D. 15 (D.C., Alaska, 1953). 


In Tozer v Charles A. Krause Milling Co., 
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189 F. 2a 242 (1951), the Third Circuit Court of Appeals, 
in reversing the denial of a motion to set aside a default 
judgment, stated: 


“What is excusable neglect and what is inexcusable 
neglect can hardly be determined in a vacuum. 

The opinion of the Court below does not reveal 
what standard was applied nor what factors were 
weighed. The recent cases applying Rule 60 (b) 
have uniformly held that it must be given a 
liberal construction. Matters involving large 
sums should not be determined by default judgments 
if it can reasonably be avoided. (citing cases). 
Any doubt should be resolved in favor of the pe- 
tition to set aside the judgment so that cases 
can be decided on their merits. Since the 
interests of justice are best served by a trial 
on the merits, only after a careful study of 

all relevant considerations should courts 

refuse to open default judgments. We are 

of the opinion that the court below applied 

a standard of strictness rather than one of 
liberality in concluding that justice did 

not require that the judgment be set aside." 


To same effect, see Peardon v_Chapman, 169 


F.2d 909 (3 Cir. 1948). 

The District of Columbia Court of Appeals has 
consistently recognized that only a slight abuse of dis- 
cretion in refusing to set aside default judgments may 
justify reversal. See Manos _v_Fickenscher, D.C. Mun. 
App., 62 A. 24 791 (1948), Meadis_ v Atl. Constr. & Supply 
Co., D.C. Mun. App., 212 A. 2d 613 (1965), Barr v_ Rhea 
Radin Real Estate, Inc-, D.C. Munc. App. #4314, Apr. 3, 
1969. 

With respect to the failure of the clerk of the 
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District Court to give the prescribed notice required by 
Local Rule 13 (a) (in effect nullified by the statement in 
Local Rule 13 (b), attention is directed to the following 


remarks of the U.S. Supreme Court, in Hill v__ Hawes, 320 


——— 


U.S. 521, 88 L. Ed. 285, where that Court, in construing 
Rule 77 (a), F-R-C.P., stated: 


"It is true that Rule 77 (d) does not purpose 
to attach any consequence to the failure of 
the clerk to give the prescribed notice; but 
we can think (page 286 of 88 L. Ed) of no 
reason for requiring the notice if counsel 
in the cause are not entitled to rely upon 
the requirement that it be given." | 

| 
In any event, Local Rule 13 was improperly 


applied. 


Local Rule 13, in attempting to follow the 
| 
spirit of Federal Rule 5 (a) and (b), explicitly states 


in the concluding paragraph of Local Rule 13 (a) - 


*** One month prior to the termination of the six month 
| 


period the clerk shall warn the dilatory party by mail 


that his claim will stand dismissed if he fails to com- 


ply with this rule, making an entry _in the docket_of 


the mailing." 


The only entry in the docket as to the dismissal 


which triggered this appeal, is the entry of October 7, 
| 
1968, which simply reads - "Cause dismissed under Rule 


13 as of 2-9-68. (ACN)(N) By Clerk." There is no 
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‘entry in the docket’ of the ‘mailing’ of any ‘warning’ to 


any dilatory ‘party’ or to counsel of any ‘dilatory party'. 


Mr. Miller has denied by affidavit receiving any notice. 

The observations of the First Circuit Court of 
Appeals in Alamance Industries, Inc. v__Filene's, 291 
Fed. 24 142, 145, to the effect that the Court's primary 
concern is not the mechanical disposition of a docket, but 
serving and protecting the interests of the parties. The 
Court said: 


"Apparently what principally lay behind the 
@istrict court's determination to try the 
case is to be found in its remark, made at 
the first hearing, that the "public interest" 
of not having a case lie on its docket for 
fourteen months must control "regardless of 
private interest”. We cannot accept this 
statement either as the formulation of a 
generally applicable principle or as a 
proper criterion for the disposition of 
this particular case. Courts exist to 
serve the parties, and not to serve them- 
selves, or to present a record with respect 
to |\dispatch of business. Complaints heard 
as ito the law's delays arise because the 
delay has injured litigants, not the courts. 
For the court to consider expedition for its 
own sake "regardless" of the litigants is to 
emphasize secondary considerations over 
primary.” {Emphasis supplied] - 


Footnote 4 reads: 


"We do not, of course, mean by this that 
the court does not have an interest in 
disposing of its docket. But that is 
not to say that the calendar is to be 

a mechanical measure.” 


—iS— 


Ir 


THE APPELLANT HAS BEEN DENIED 
DUE PROCESS OF LAW 


DUE PROCESS OF ————__—_—___—_ 
The plaintiff and the infant children a been 
deprived of a valuable right and a substantial claim for 
damages for wrongful death alleged to be caused by the 
negligence of the defendant, appellee. : 


The time and money spent in the preparation of 


this case further enhances this property right. 

As was previously stated herein, the oder of 
dismissal was enteredwithpt notice to plaintiff's attorney. 
The dismissal of the action herein not only denies plaintiff's 
right to a trial on the merits but is misplaced e its con- 
sequence. It confuses the imposition of a penalty with 
what is in effect a judicial determination of a dispute 
between parties and a ruling in favor of the defendant. 

It is respectfully submitted that what amounts 


to a judgment in favor of the defendant without a trial 


on the merits is without the due process of law and con- 


stitutes a denial of justice under the circumstances herein. 


III 


PLAINTIFFS ARE READY TO PROCEED 
TO TRIAL IMMEDIATELY 


As hereinbefore stated, except for the inability 


to take the deposition of the departed witness, Hatcher, 


plaintiff was fully prepared for trial. Plaintiff re- 


spectfully requests that the action be reinstated and 


is willing to proceed to trial without the Hatcher deposition. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that 
the order appealed from be reversed, and that the wrongful 


death action herein be reinstated. 


Respectfully submitted, | 


ROBERT J. SKAHAN, 
Attorney for the 
Appellant. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,303 


CAROLYN R. BIBEAU, Executrix of the Estate 
of Lionel Robert Bibeau, Deceased, 
Appellant, 
Vv. 


NORTHEAST AIRLINES, INC. 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


This case is the result of an accident that occurred at National 
Airport in Virginia over six and a half years ago on April 12, 1963, 
when appellant’s husband, while employed by the United States as 
a postal clerk, was struck by a parked mail cart owned by United 
Aitlines thn a as ST ET 
mail cart owned by appellee. 


After obtaining death benetits of $335 a month under the Fed- 
eral Employees Compensation Act. which already have amounted to 
well over $20.000. compared with a possible verdict under Virginia 
law in this case of $35.000 (JA. 30).' appellant commenced her suit 
against appellee and United Airlines by complaint for wrongful 
death filed April 7. 1965 (J.A. 32). almost_two_years after the 
accident —— 


The subsequent procedural steps are set forth in the docket 
entries (J.A. 1-4) and were orally summarized by Judge McGuire at 
the hearing on appellant's motion to reinstate (J.A. 22-27). This 
record shows that appellant took no action to_ prosecute her_case 


oo 
agains : 7 interrogatories on October 28, 1962. 


and "TERRE THEE Tepositions on December 29, 1965.UA-2-3). 


The case was first dismissed under Local Rule 13 as of May 16, 
1967 (J.A. 3. 43) and was reinstated on August 9, 1967 (J.A. 3, 49) 
upon appellant's motion filed on July 24, 1967 (J.A. 3, 44), alleging 
that her counsel, Mr. Miller, had not received the Rule 13 warning 
notice from the Clerk (J.A. 44). On January 25, 1968, judgment 
for appellant for $1.250.00 was satisfied against United Airlines on 
the basis of a compromise agreement (J.A. 4. 50). The case was 
again dismissed pursuant to Local Rule 13 as of Febmuary_9, 1968 — 
by notation of disnttssatfitet October 7, 1968 (LA-4, 7). Again. 
this time by her present counsel, Mr. Skahan, appellant filed on 
February 2, 1969, her motion requesting reinstatement “on the 
ground that the Clerk failed to comply with the requirements of 
Local Rule 13 for the giving of notice and the further ground that 
the Plaintiff will be greatly prejudiced without fault if the dismissal 


I Having settled with the co-defendant, plaintiff-appellant’s maximum pos- 
sible recovery against this appellee is reduced by fifty (SO) percent. Martello v. 
Hawley, 112 U.S. App. D.C. 129, 300 F.2d 721 (1962), Murray v. United States, 
___ US. App. DC. __, 405 F.2d 1361, 1365-6 (1968). 


is not vacated.” (J.A. 6). This motion was supported by an affi- 
davit of Mr. Skahan (J.A. 9), an affidavit of Mr. Miller (J.A. 10), 
and Points and Authorities (J.A. 12). 


On appellee’s opposition (J.A. 17), the motion was denied on 
March 7, 1969, by the Assistant Pre-trial Examiner (J.A. 19), who 
found’ that afte that after r the case. had _been reinstated in _August ¢ of 1967, 


oper Tk 


“counsel for counsel for plaintiff thereafter took no action with respect tothe 


case against Northeast Airlines, Inc., prior to its dismissal for want 
of prosecution, and it further appearing that defendant Northeast 
Airlines; Inc., would be prejudiced in its defense if the case were 


reinstated at this date” ges A. 19). 


Appellant then filed objections to this recommendation (J.A. 
20), but these objections were overruled by Judge McGuire on April 
2, 1969 (J.A. 21), after a hearing on that date (J.A. 22-31). From 
this ruling appellant appeals to this Court (J.A. 51). 

For the first time appellant contends in this Court that the 
case should be reinstated because of Mr. Millers age and weakened 
physicatcomition (Se Briel Tor Appellant. pp. 5-7). It should be 
noted in this connection that Theodore E. Wolcott of the Bar of the 
State of New York appeared with Mr. Miller on the complaint, both 
together as “Attorneys for Plaintiff’ (J.A. 36), Mr. Wolcott's name, 
together with Mr. Miller, appears on almost all the subsequent 
’ pleadings until the motion to reinstate filed July 24, 1967 (see. 
R. 8, 9, 16, 22, 23, 24 (this being the interrogatories to defendants), 
27, 33. 43, 45, 46), and while Mr. Miller alone attended the deposi- 
tion of William Horkan on June 23, 1965, taken by United Airlines 
(R. 4), it was Mr. Wolcott who actively represented appellant in all 
the subsequent depositions (Reid Willis, R. 36: Walter Burlingham. 
R. 37; Rodolphe E. Nadeau, R. 38 (all taken by appellant): Carolyn 
R. Bibeau (by United Airlines), R. 39: and Francis Duane and Frank 
Holmes (R. 42) (taken by appellee, at which only Mr. Wolcott 
appeared). 


It is also pertinent to nofe, as stated in paragraph 4 of appel- 
lee’s objections to appellant's motion to reinstate (J.A. 17), that 


ant SOHe 

Department of Labor and that he or his subordinate 
‘recommended’ prior counsel from a list of attorneys 
maintained by him. (See page 27 29, 30 and 

31 of Horkan deposition)”.? 


It should also be noted that appellant herself. so far as the 
record discloses. periodically visifS the District of Columbia. (See 
affidavit of Carolyn Bibeau. filed September 27, 1965. R. 16: and 
her deposition. December 29. 1965, R. 39, at Tr. 6. 32-33. 35-6). 


ARGUMENT 


The recent decision of this Court. which appellee cited to 
Judge McGuire (J.A. 29) and which appellee submits is controlling 
here. is Schaeffer v. Warehouse Employees Union, Local No. 730. 
etc. __ U.S. App. D.C. __, 408 F.2d 204, cert. denied, 395 U.S. 
934 (1969). In that case, this Court affirmed orders of the tial 
court dismissing a complaint_ for compensatory.and punitive damages 
unter Section 303 of the Taft-Hartley Act for want of prosecution 
and denying a motion to vacate under Rule 60(b) of_the-Federal 
Rules of Civil Procedure. 


2The sixth defense asserted by appellee in its answer in this case is that 
“Plaintiff is not the real party in interest to bring or to maintain this action” 
(J.A. 38). 


This Court found: 

“The acts complained of occurred in the late 
summer of 1961. eee 
ever, until August I, 1963, nearly two years later. 
A detailed account of all the proceedings in this 
action from its inception in August, 1963, until its 
demise in February, 1968, is set out in the District 
Court’s order denying appellants’ motion to vacate 


the court’s prior order (J.A. 89-97). We need not 
reiterate these facts in detail. Upon inspection of all 


the pleadings we find that this case_wa in 
an extrem The record reflects 


AUMETOUS VIOTATOHEST Gur Tocal count rules and pre- 

trial orders, and a complete lack of diligence in | 
bringing the case to trial as evidenced by the con- 
tinually tardy filing of the appropriate motions and 
papers. Appellants’ lethargy ceased on November 6. | 
1967, when their present counsel entered the case as present counseT entered the case 3s 


co-counsel. We find, however t 
years 0” Procrastination his arrival came toolate 10 
save appellants. cause of action.408 F.2d. at 205). 


This Court then went on to state: 


“What requires emphasis here is the plain fact that 
appellants have not complied with the rules of the 
District Court which were promulgated with a view | 
toward increasing judicial efficiency. Congested court | 
dockets, vexatious to all litigants. are the direct result | 
of lax implementation and enforcement of court 
rules. Here, appellants assert that their latest viola- 
tion, of local rule 13(a), is excusable and that strict 
enforcement of such constitutes ‘judicial nit-picking 
in an attempt to justify an improper order’ (Brief for 
Appellants at 19-20). We do not agree: rather. we 
feel that local rule 13(a) has legal efficacy and should | 
be enforced. The history of this litigation provides 


no good reason for an exception to the enforcement 
of court mules. 

“Jt is clear that the District Court has the ‘inher- 
ent power’ to dismiss a case for want of prosecution. 
{Cases cited.] This power exists independent of 
the authority of the Federal Rules of Civil Pro- 
cedure (Rule 41(b)) or any local rules of court (rule 
13(a)...) 

“It is of utmost importance to note that this 
power exists only in the District Court, not here on 
appeal. Our function is to determine whether the 
District Court ‘abused its discretion’ in dismissing this 
case. [Cases cited.] We feel thatno. abuse_of discre- 
tion occurred here in view of the long history of pro- 
cedural ineptness “andelay on the _part_Of appel 


lant” (408 F.2d. at 205-6). (Footnotes omitted) 


——_— 


See Slavite v. Meader, 107 U.S. App. D.C. 396. 278 F.2d 276 
(1960), cited in the Schaeffer case. involving. as does the instant 
case. two successive dismissals under Local Rule 13. where this 
Court found that the trial court did not abuse its discretion in refus- 
ing to reinstate the action for failure to prosecute. 


Cited in the Schaeffer case also is the Supreme Court decision 
of Link v. Wabash Railroad Co., 370 U.S. 626 (1962), where the 
Supreme Court, in affirming an involuntary dismissal on the ground 
of counsel's prior delays and failure to appear at pre-trial confer- 
ence. took occasion to declare: 

| “There is certainly no merit to the contention that 
dismissal of petitioner’s claim because of his counsel’s 
unexcused conduct imposes an unjust penalty on the 


client. Petitioner voluntarily chose this attorney_4s... 
his representative in the action, and he cannot now 
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avoid the consequences of the acts or omissions of , 


this freely selected agent. Any other notion would 
be wholly inconsistent with our system of representa- 


tive litigation, in which each party is deemed bound 

by the acts of his lawyer-agent and is considered to 
have ‘notice of all facts, notice of which can be 
charged upon the attorney.” Smith v. Ayer, 101 U.S. 
320, 326.” (370 U.S., at 633-4). 

(In the footnote 10 following at this point in its decision the 
Court stated that “... keeping this suit alive merely because 
laintiff should not be penalized for the omissions of his own 
attorney would be visiting the sins of plaintiff's lawyer upon the 

defendant. .. .”’) 


See also Railway Express Agency. Inc. y. Hill, 250 A.2d 925; 
926 (D.C. App. 1969) (in which the District of Columbia Court of 
Appeals stated that “The standard of diligence required of litigant 
plaintiffs is higher than that required of defendants. This higher 
standard results from the fact that a plaintiff, having initiated an 
action seeking affirmative relief. is deemed to be more personally 
responsible for any failure in the prosecution of his claim”): 
Sweeney y. Anderson, 129 F.2d 756. 758 (10th Cir. 1942) (where 
the Court stated that “The duty rests upon the plaintiff to use dili- 
gence and to expedite his case to a final determination”): Refior 
v. Lansing Drop Forge Co.. 124 F.2d 440. 444 (6th Cir. 1942) 
(“Parties to litigation are entitled to its prosecution with reasonable 
diligence. Where prejudice results to one party 6yTallare on the” 
part Of the party on whom rests the burden of going forward with 
a cause within reasonable time to bring about its determination. the 
injured party has the right to move for dismissal. Actual injury may 
either be shown or inferred from the lapse of time if the lapse be 
great.” “y United States v. Pacific Fruit & Produce Co.. 138 F.2d 367, 
372 (9th Cir. 1943) (“The appellant assures us that it ‘now has 
available competent evidence as to the market value of the 1937 
crops.” This preparedness comes tardy. In Hicks v. Bekins Moving 
& Storage Co.. 9 Cir. 115 F.2d 406, 409, we said: *Moreover. an 


order of dismissal may be granted, notwithstanding the plaintiff has 
been stirred into action by the impending dismissal, for subsequent 
diligence is no excuse for past negligence.” ”’) 


Appellant argues that failure of the Clerk to send Mr. Miller 
the warning notice provided in Local Rule 13 should be reason now 
to reinstate this case. but appellee submits that Judge McGuire prop- 
erly gave ‘this fact no weight. As noted by Judge McGuire. Mr. 
Miller obtained reinstatement of the case for this reason the first | 
time it was dismissed under Local Rule 13 (J.A. 26, 29). Paragraph 
(b) of Rule 13 clearly states that “A failure of the Clerk to give the 
warning as above provided will not affect the running of the six 
months’ period or otherwise relieve a party from operation of this 
rule.” 


The purpose of the Clerk’s notice under Rule 13 is therefore 
similar to the Clerk’s procedure of telephoning counsel twenty-four 
hours before it is known when the case will be called for trial. In 
Quagliano v. United States, 293 F.Supp. 670 (S.D.N.Y. 1968), the 
Court held that the failure of the Clerk to give such notice did not 
excuse counsel's non-appearance: “These subsequent calls are not 
required by the rules but are simply a courtesy extended to counsel, 
The responsibility for vatching the progress of the trial calendar and 
of being ready to proceed when reached is on counsel and not on 
the clerk or the court. Calendar Rule 8b.” (293 F.Supp.., at 671). 


in Link v. Wabash Railroad Co., 370 U.S. 626 (1962), supra. 
the Supreme Court sustained the sua sponte dismissal there involved, 
even though rendered without notice or hearing. The Court cited 
the due process requirements of notice and hearing, but held that 


“this does not mean that every order entered without notice and a 


preliminary adversary hearing offends due process. The adequacy 
of notice and hearing respecting proceedings that may affect a 
party’s rights turns, to a considerable extent, on the knowledge 


which the circumstances show such party may be taken to have of 
the consequences of his own conduct. The circumstances here were 
such as to dispense with the necessity for advance notice end 
hearing.” (370 U.S. at 632). 


Appellant’s due process argument in this case must likewise 
fail, especially since Local Rule 13 itself is adequate and sufficient 
notice to all counsel and parties of its potential application in par- 
ticular cases.3 


On the final matter of the age and physical condition of, Mr. 
Miller, a question not raised in the proceedings below. the record 
clearly shows that Mr. Wolcott of the Bar of New York was apper 
lant’s active representative in this case. Of particular relevance is the 
degree of Mr. Wolcott’s participation in the depositions in this case. 
and on this basis appellee submits that Mr. Wolcott, not Mr. Miller. 
was actually appellant’s trial counsel. In this circumstance. the ‘age 
and physical disabilities of Mr. Miller are no justification for appeF 
lant’s failure to prosecute. 


In Joseph v. Norton Co., 273 F.2d 65, 67 (2nd Cir. 1959). the 
Court was presented with a similar contention and held: “We know 
of no case where it has been held an abuse of the trial court's dis- 


cretion to dismiss a case when trial counsel was himself present! and 


3The Court in the Link case observed that the petitioner's failure to take 
advantage of any “corrective remedy”. such as under Rule 60(b) of the Federal 
Rules of Civil Procedure, made the lack of prior notice “of less consequence”. 
The fact that appellant here invoked Rule 60(b) (see J.A. 12). by motion filed 
almost one year after the date as of which the case was dismissed (J.A. 6. 7). 
only then put the merits of the case at issue and, in view of the nature of Local 
Rule 13, does not in any way detract from the pertineroe-here-of-the-Conrnr’s 
statement quoted above” that the “adequacy of notice _and_ hearing tums. “to 
a considesable extent, on the ‘Knowledge which the circumstanees—show-sech 
party may be taken to have of the consequences of his own conduct.” 
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his only pretext for not being able to proceed was the illness of 


assisting counsel.” 


Similarly. in Fletr v. W. A. Alexander & Co.. 302 F.2d 321. 
323 (7th Cir.). cert. denied. 371 U.S. 841 (1962), the Court held: 
~The physical incapacity of one of the two lawyers representing 
plaintiff does not entitle plaintiff to relief on the grounds of “excus- 
able neglect” in the absence of a strong showing that other counsel 
could not have acted for him under the circumstances then existing. 
The record clearly shows that the other counsel was present in court 
and. indeed. acted as plaintiff's spokesman on February 8, 1961, 
when he sought to file his second amended complaint, and on Sep- 
tember 22. 1961. when he sought relief under Rule 60(b).” 


Compare also. Food Basket. Inc. v. Albertson's, Inc.. 416 F.2d 
937. 939 (10th Cir. 1969), where the Court stated that while plain- 
tiff’s counsel was engaged in a nine-week trial in another case and 
was the principal counsel for the plainiiff in the case before the 
Court. “he had co-counsel in the case from the time the original 
complaint was filed up to and including the time the calendar was 
called.” The Court concluded there was no abuse of discretion in 
entering an involuntary dismissal for failure to prosecute, finding 
that “Here. there was a long delay, during which counsel for the 
plaintiff took absolutely no action to amend the complaint or other- 
wise get the case ready for trail, and no reasonable explanation or 
excuse of such inaction was given by counsel for the plaintiff.” 


See also the cases collected in Section 10 of Annotation, 
“tHiness or death of party, counsel, or witness as excuse for failure 
to timely prosecute action”, 80 A.L.R.2d 1399. 


There is further no showing that appellant and her present 
counsel were not aware, OF should not reasonably have been aware, 
of Mr. Miller’s condition. 


Appellee appreciates the fact that appellant is willing to 
proceed without the deposition of Paul Hatcher, the driver of the 
mail cart, but, in addition to the other grounds of prejudice cited in 
appellee’s opposition (J.A. 17), this only further demonstrates the 
damaging effect caused in this case by the lapse of time. 


CONCLUSION 


For the foregoing reasons, appellee submits that appellant has 
failed to show any abuse of discretion, and therefore the order of 
the District Court must be affirmed. 


Respectfully submitted, 


JAMES C. GREGG 
JAMES F. BROMLEY 


1625 K Street, N.W. 
Washington. D.C. 20006 


Attorneys for Appellee 
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Zz 
No' opinion was written or findings made showing 
"a careful study of all relevant considerations” justifying 


the rather summary dismissal of a substantial claim for 


wrongful death of BIBEAU, made by his widow and two young 


children. (See Tozer _v__Charles A. Krause Milling Co., 


189 FP. 24 242 p. 13, main brief; Alamance Industries, Inc., 


vy Filene's, 291 F. 2d 142, 145, cited at p. 15 of our 


main brief) . 


No serious attempt has been made in the defendant's 
brief to show that it would have been prejudiced if the action 


| 
had not been dismissed under Local Rule 13, for the evident 


reason that it cannot do so. 


| 
IIL 


The appellee's brief does not seriousty dispute 
the fact of former attorney Miller's prolonged physical 
disability which also underlay his neglect in the other 
Rule 13 dismissal cases (Barma and Curtiss) which are 
a matter of record in the Court below and in this Court 
and which cases were also dismissed for alleged lack of 
prosecution. (See main brief pp. 5, 7 and 9). | Appellee's 
brief makes a feeble attempt to avoid the impact of these 
vital and pivotal facts by claiming that an out of town 
New York attorney who was retained for the purposes of 
the trial had the responsibility to comply with the local 
calendar rules. Obviously only a local lawyer such as 
Warren Miller would have the familiarity with the local 


rules and practices of the Court below. The infirmaties 
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and disabilities of Mr. Miller became known when they became 
public record in the Barna and Curtiss cases, previously men- 
tioned. There was no reason for the client who, with her 
children, has been residing with her parents in Maine, and for 
a@istant out-of-town trial counsel, to have been aware of 
Miller's disability. 
Iv 

Defendant's brief does not seriously dispute the 
fact that extensive depositions and interrogatories were taken; 
that plaintiff's trial preparation was practically completed, 
and that plaintiff is ready to proceed to trial without the 
deposition of the Northeast mail cart driver, Hatcher (main 
brief pp. 4,5 and 17). The lack of Hatcher's deposition would 
give the defendant an extra advantage since it would have the 
option of producing Hatcher at the trial, as it saw fit. 


Vv 


Defendant's brief attempts to minimize the undeniable 


fact that the widow and her two infant children have been sum- 
marily deprived of substantial property rights, by claiming a 
low limitation of damages to $35,000 under inapplicable Virginia 
law. The fact of the matter is that under Tramontana_v__Varig 
Airlines, 350 F. 2d 468, (C.A.-D.C.), and Gore _v Northeast 


Airlines, 373 F- 2d 717, (C.A.2), the widow and 


her two children in any event, would be entitled to full provable 
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damages (reasonably estimated at a range of $200,000 to 
| 
$300,000, (main brief, p- 7); plaintiff does not concede 


the claimed effect of the nominal United settlement. 


v~ 

Defendant has again unjustifiably minimized the 
prosecution of this case by inferring that there vas no 
activity after October 28, 1965. Whereas the docket 
entries show continuous activity on the part of plaintiff 
through January 25, 1968 (J.A. 4). Defendant ignores the 
fact that 11 witnesses were deposed and extensive interrog- 
atories on both sides prepared and answered and numbers of 
documents produced and examined. The docket herein shows 
70 entries after the first answer was filed (J.A. pp- 1-5)- 

| 


vit 


Although plaintiff need only show a slight abuse 


of discretion for reversal herein, (main brief p., 10), the 
facts herein establish a substantial abuse of discretion. 


In spite of substantial preparation for trial and the in- 
attention of their attorney Miller, a harsh penalty was 
summarily imposed upon an innocent widow and children, which 
penalty redounded entirely to the benefit of the putative 


tort-feasor of the wrongful death of Lionel Bibeau, and 
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deprived them of a trial on the merits of a substantial 
death action. 

The effect of the summary order of dismissal for 
the failure of plaintiff's former attorney, Miller, is mis~- 
placed in its consequence. The punishment for his omissions, 


if any, should be on the attorney rather than upon the innocent 


widow and children as the newly amended Local Rule 13 provides, 


and the appellate decisions in situations of this sort uni- 
formly recognize in setting aside default dismissals. 

See the Rankin, Sykes, Barber, Stewart, Tozer, 
Cremida, Field, Williams, Lafferty and Bridoux cases dis- 
cussed in main brief, pp- 9 to 13. As was observed by 
this Court in the Barber case, 94 U.S. App- D.C. 335, 218 
Fed. 2d 34, main brief pp. 11 and 12: 

".. the courts have been reluctant to attribute 

to the parties the errors of their legal 

representatives”. 

Obviously in this situation,in disregard of years 

of preparation, the defendant has been handed a free gift. 


Does the punishment fit the crime? 


ViIIt 

The defendant has failed to cite a single case in 
which a surviving family's death action was dismissed for lack 
of prosecution, particularly where the fault was their attorney's. 
The cases relied upon by appellee are distinguishable in fact 
and in law. The Schaeffer case upon which defendant rests 
its position in the main, is ill chosen and in no way justifies 
the drastic action of the Court below. In the first place, 
Schaeffer was essentially a statutory action for punitive 
damages. It was not a wrongful death action brought by a 


surviving widow and infant children. Furthermore, the 


facts in the instant case show that there had been diligent 


preparation for trial, including extensive depositions and 


interrogatories, that it was only later that the disability 

of plaintiff's attorney and his failure to comply with the 
Local Rules produced this unfortunate situation, and that there 
was no real showing of prejudice to the defendant; that in 
fact, there was no lack of prosecution in the instant case, 

but rather a failure of Warren Miller to comply with the 

local rules. None of these pivotal facts appear in the 
Schaeffer case. Nor are these unique facts and circumstances 
present in any of the other cases cited by the defendant. It 


should be noted that in the narrowly decided Link case, 3 
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judges dissented, two judges did not participate and that 


Justice Black wrote an extensive and vigorous dissent: 


"There surely can be no doubt that if the 
plaintiff's lawyer had gone into court without 
authority and asked the court to dismiss the 
case so as to bar any future suit from being 
filed, this Court would repudiate such conduct 
and give the plaintiff a remedy for the wrong 

so perpetrated against him. Or had the trial 
judge here, instead of putting an end to plain- 
tiff's substantial cause of action, simply im- 
posed a fine of several thousand dollars upon 
the plaintiff because of his lawyer's neglect, 

I cannot doubt that this Court would unanimously 
reverse such an unjust penalty. The result ac- 
tually reached here, however, is that this Court 
condones a situation no different in fact from 
either of those described above. The plaintiff's 
cause of action is valuable property within the 
generally accepted sense of that word, and, as 
such, it is entitled to the protections of the 
Constitution. Due process requires that pro- 
perty shall not be taken away without notice 

and hearing. I do not see how the result here 
can be squared with that fundamental constitutional 
requirement. 


Moreover, to say that the sins or faults or 
delinquencies of a lawyer must always be 

visited upon his client so as to impose 

tremendous financial penalties upon him, 

as here, is to ignore the practicalities 

and realities of the lawyer-client relationship. 12 


(Pootnote 12): I am not quite able to understand 
the Court's suggestion that "keeping this suit 
alive ... would be visiting the sins of plaintiff's 
lawyer upon the defendant”. I do not see how it 
can be regarded as a punishment to compel a person 
to try his lawsuit on its merits before an impartial 
judicial tribunal established under and operating 
in accordance with the Constitution of the United 
States. (p- 646). 


... How could he know, even assuming that it is 
true that his lawyer was a careless man or that 
he would have an adverse effect upon the trial 

judge by failing to appear when ordered?"(p. 647). 


Justice Black condemned the reduction of calendar 
congestion at the expense of justice: 

"When we allow the desire to reduce Court 
congestion to justify the sacrifice of 
substantial rights of the litigants in | 
cases like this, we attempt to promote 
speed in administration, which is desirable, 
at the expense of justice, which is indis- 


pensable to any Court system worthy of its 
name. 


Moreover, it seems plain to me that any attempt 
to cut down on court congestion by dismissing 
meritorious lawsuits is doomed to fail even in 
its misguided purpose of promoting speed in 
judicial administration". (p. 648). 

The Joseph Flett, Food Basket cases are further 
inapropos in that in those cases, at least one of) the 
plaintiff attorneys was actually present in court at the 
time, a factor that is definitely not present in the 
instant case. 


In none of the cases cited by the defendants 


were there involved claims fer wrongful death by infant 


children, apart from the other substantial extenuating 


circumstances present here. 


CONCLUSION 

The summary dismissal of these substantial wrongful 
death claims by the court below without opinion ae a gross 
abuse of judicial discretion, and constituted neglect of 
the fair administration of justice to protect the infant 
children of the decedent who were wards of the ora 


It resulted in punishment of the children for the neglect 


of the widow's former attorney, Warren Miller, and the grant 


of a substantial property gift to the defendant. 


WHEREFORE, it is respectfully submitted that the 
order of the Court below be reversed and the action reinstated 


for a trial on the merits. 


Respectfully submitted, 


ROBERT J. SKAHAN, 


Attorney for Appellant. 


